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Canada has long been considered a world leader at promoting the values of mul-
ticulturalism. In part, this is because Canada is a remarkably diverse society with
diversity reflected in its state institutions and, in part, this is because some of the
leading normative theorists of multiculturalism have written with the Canadian
experience in mind.*> Canada is globally admired for its success at recognizing
and protecting diversity in its laws and Constitution, and at integrating new
immigrants as well as long-standing minorities into mainstream life. Yet, despite
these successes, some minorities in Canada continue to experience racism, higher
rates of poverty and unemployment, and lower rates of educational attainment
than the dominant French and English groups.> Also, Canada’s multicultural pol-
icy is not popular amongst the Québécois and Indigenous peoples* because, in
some respects, the policy has been implemented at the expense of their legal and
political status.’

The very idea that multiculturalism threatens the status of Quebec and Indigenous
peoples is ironic given that the success of multiculturalism in Canada is often
explained in terms of Canada’s antecedent legal, linguistic, and cultural pluralism.
Canada was founded through a set of treaty relations between European settlers and
Indigenous people, and through agreements between English and French colonies,
both of which inform its Constitution.® It would be ironic if multiculturalism turned
out to pose a threat to forms of diversity that are often considered foundational to
the policy’s success.

The claimis also surprising since Canadian multiculturalism was never intended
to protect the cultures of Indigenous peoples or French Canada. Multicultural
policies aim to recognize and celebrate cultural diversity, to protect minorities
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from discrimination, and to facilitate minority integration into the public culture.
In contrast, Quebec and Indigenous peoples seek to secure and, in some cases,
expand their jurisdictional authority over a territory and over areas of life impor-
tant to their communities. These jurisdictional claims sometimes include, but
cannot be reduced to, protecting their cultural values and practices. Both groups
are considered founding peoples with constitutional status that supersedes the
cultural and religious protections targeted by multiculturalism. This difference—
between founding peoples and cultural minorities—is reflected in Canada’s
federal division of powers, which guarantees Quebec legislative supremacy over
numerous areas of public life in which the protection of cultural and linguistic dis-
tinctiveness is especially important (such as educational policy). It is also reflected
in the constitutional protection of Aboriginal rights,” which separates and shields
these rights from others that are guaranteed in the document.® As Kymlicka
observes, the policies governing Canadian diversity regarding ethnic minorities,
Quebec, and Indigenous peoples have different origins, are embodied in different
legislation, refer to different parts of the constitution, are administered by dif-
ferent government departments, and are guided by different concepts and prin-
ciples; “each forms its own discrete silo, and there is very little interaction between
them” Yet despite attempts to separate these different kinds of protections, they
can become entangled and, on occasion, attempts by courts and policy-makers to
manage cultural diversity generate a hornet’s nest of political controversy amongst
these groups.

In this chapter I examine three key features of Canadian multiculturalism in
practice and explain why they are perceived as threatening to either Quebec or
Indigenous peoples. These three features—constitutional recognition, reasonable
accommodation and cultural rights—comprise the leading approaches by which
the normative ideals of multiculturalism are translated into laws and policies in
Canada. As a normative ideal, multiculturalism is sensitive to the ways in which
possessing a minority identity can be a source of disadvantage and disrespect, and
as a form of liberal justice is committed to rectifying them.” Whereas the multi-
cultural ideal can be attained in different ways, the three features I examine here
are central to the Canadian approach and, I argue, have sometimes politicized and
distorted relations amongst Canada’s founding peoples and cultural minorities.

THE POLITICS OF CONSTITUTIONALLY PROTECTING
MULTICULTURALISM IN CANADA

Over the past forty years, over forty nation-states have entrenched cultural or
Indigenous rights in their constitutions.” In 1982, when Canada added the Charter
of Rights and Freedoms to its constitution, it included a section ($27) that states:
“This Charter shall be interpreted in a manner consistent with the preservation
and enhancement of the multicultural heritage of Canadians” This was initially
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viewed as a statement of national values rather than a justiciable means of protect-
ing cultural diversity, but when combined with other Charter rights, it has success-
fully strengthened the identity of Canada as a multicultural society and enhanced
the protection of minority rights. At the same time, the constitutional protection
of multiculturalism has met with strong resistance in Quebec. To understand why
this is the case, it is worth briefly considering how minority rights were protected
before 1982, and the impact on Quebec of constitutionally entrenching these rights.

Legislative Protections for Multiculturalism

Minority rights are protected through hundreds of policies and regulations passed
by all levels of government in Canada, which advance the aims of cultural equal-
ity and integration in relation to immigration and settlement, education, hous-
ing, zoning, employment, arbitration, translation, policing, recreation, security,
and other areas of public life. Some of these policies were initially passed in the
1970s and 1980s in response to federal and provincial human rights acts and the
Multiculturalism Act (1988), all of which remain central sources of multicultural
values today.” The Multiculturalism Act established four political commitments
to guide federal legislators in policy-making: (1) to provide funding for programs
aimed at the cultural maintenance of ethno-cultural groups; (2) to remove cul-
tural barriers to full participation in Canadian society; (3) to encourage cultural
interchange; and (4) to support official language acquisition by immigrants.
Throughout the 1980s and 1990s, these aims, together with a generous infrastruc-
ture of legislators and bureaucrats, led to numerous initiatives and policy changes
that together changed the symbolic order of Canada. In the words of one critic,
until that time, Canada had been fixated “on Anglo-conformity ... and, to a lesser
extent, cultural dualism.

Even before the Multiculturalism Act was passed, minority rights were pro-
tected by provincial human rights acts, which were passed province-by-province
after World War 1II to help realize Canada’s commitments as a signatory of the
UN Universal Declaration of Human Rights.* Starting with Ontario in 1948 and
ending with Quebec in 1976, the provinces passed nonidentical acts that protected
provincial residents against discrimination on numerous grounds (e.g., gender,
age, ethnicity, race, religion, political affiliation) and in numerous areas of life (e.g.,
in relation to employers, landlords, insurers, schools, on billboards and signs, in
restaurants and other businesses). The acts are nonidentical in the sense that some
offer broader protections in more contexts than others do. The acts are also stat-
utory rather than constitutional, which means they can be altered by an act of
the provincial legislature rather than requiring a constitutional amendment. As
creations of provincial governments, they are controlled by provincially designed
processes and by tribunals that are appointed and funded by provincial govern-
ments.” Provinces each have a good deal of control over the content of the acts and
how aggressively they are enforced.
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Whereas most of the human rights acts were passed before multiculturalism
was on the agenda, the acts provide some of the most important protections for
minorities in the public sphere. Unlike constitutional rights, which ensure that law
is consistent with guaranteed rights, human rights acts protect individuals from
discrimination in the context of everyday life. They play a crucial role in facilitat-
ing cultural integration in the workplace, consumer interaction, rental accommo-
dation, and other areas of public life where people are most likely to experience
discrimination in ways that marginalize them from the mainstream and deny
them equal access to opportunities and resources.

These two important sources of multiculturalism—the Multiculturalism Act
and provincial human rights acts—remain key to the protection and management
of social diversity in Canada, but both have lost considerable symbolic power
compared to what they had in the past. The global backlash against multicultur-
alism has been felt in Canada as well.® Today, fewer bureaucrats work directly
on initiatives connected to the Multiculturalism Act, and the cabinet no longer
includes a minister of multiculturalism, as once was the case. The Multicultural
Directorate has lost some of its funding and the high profile it had twenty years
ago.” In many respects, multiculturalism is no longer presented as a priority of the
federal government, except rhetorically, where it is sometimes used to project an
image of Canada intended to attract skilled immigrant labor and expand Canada’s
economic opportunities on the global market.”® In short, even though some of the
infrastructure inspired by multiculturalism remains in place, the resources com-
mitted to it, and the political resolve of nationally elected governments to advance
the values and ideals of multiculturalism, have diminished.

Provincial human rights acts have also lost much of their symbolic power
and legal status, mainly due to the constitutional entrenchment of the Charter
of Rights and Freedoms. The Charter contains powerful guarantees of equality
rights (s15), religious freedom, and freedom of conscience (s2a), which have
been used in hundreds of cases to strike down law and shape government policy
affecting cultural and religious minorities. Once the Charter came into force,
the protection of rights, including minority rights, was increasingly overseen
by courts, which have the power to require all federal and provincial law to
conform to provisions guaranteed in the Charter. This includes provincial
human rights acts, which are a form of provincial law. So, whereas before 1982,
the protection of minority rights was generally the responsibility of provincial
governments, after entrenchment, rights protection became a judicial respon-
sibility, with the Supreme Court of Canada in Ottawa being the court of final
appeal. Provincial human rights acts continue to address claims of discrimina-
tion in everyday life, but these acts are symbolically and legally subordinate to
the Charter. Similarly, the jurisdictional authority of provincial governments
over the protection of nondiscrimination rights for minorities is now also sub-
ordinate to the Charter.”
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Quebec and the Charter

This transfer of power from provincial governments to a national court system was
especially problematic in Quebec because in 1982 it refused to endorse the amended
Constitution as all other provinces had done. To date, Quebec has still not agreed
to the constitutional package, even though the Constitution is legally binding on
the province. In negotiations leading up to entrenchment, many Quebecers sus-
pected that the constitutional amendments were part of a strategy orchestrated by
the central government to weaken Quebec nationalism by enhancing the power of
federal institutions, such as the Supreme Court of Canada, to establish and protect
the rights of citizenship. And they were not far wrong in their suspicions. The
Charter has proven to be a powerful source of “citizenization” and is symbolically
and legally crucial to the integration of Canadians, including new immigrants.*

Today, some thirty years after this conflict, these tensions remain unabated.
For instance, in 2013, the then-Quebec government proposed to pass legislation,
which it called the Chartre des Valuers, that would prohibit provincial government
employees and teachers from wearing religious symbols such as crosses, kippahs,
hijabs, nigabs and turbans, to work. The legislation, which failed to pass following
the electoral defeat of the government that proposed it, would have changed the
terms by which religious minorities had access to the public sphere and employ-
ment within the province.” The broad consensus amongst legal commentators was
that the Chartre would not survive a constitutional challenge and was “plainly”
unconstitutional.? But, in the context, this was hardly a redeeming fact. The con-
troversy served to underline a message, which was helpful to Quebec national-
ists at the time, that the management of social diversity in the province had been
transferred from the province to the federal courts.

The politics of minority nationalism combined with constitutional entrench-
ment has politicized the protection of minority rights in Quebec. With every
court decision, Quebecers are reminded that judges, not legislators, decide how
the aims and ideals of multiculturalism are translated into public policy, and that
the Charter’s protections are imposed by the central state on a national minority
without its consent.” As a result, objections to decisions of the Supreme Court of
Canada are often expressed in Quebec also as concerns about democracy—that
the decisions of an unelected and anglophone-dominated court overrule the deci-
sions of local legislators who are accountable to the people of Quebec and more
sensitive to their values. Even though Quebec courts also interpret the Charter and
often decide cases in a manner consistent with Supreme Court of Canada rulings,
the constitutional tensions between Quebec and Canada have enabled Quebec
nationalists to frame Canadian multiculturalism and its protection in the Charter
as an imposition by the central state on a national minority.>

A good illustration of this framing is found in Multani v. Commission scolaire
Marguerite-Bourgeoys, a case about a Sikh boy who wanted to wear his kirpan
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to school in Montreal.” The conflict initially involved a disagreement between a
parent’s association and the district school board but was eventually appealed to
the Supreme Court of Canada, which decided in favor of Multani on the basis of
Charter protections for religious freedom (s2a) and multiculturalism (s27). The
Court emphasized that accommodating Multani helps to realize multicultural
values by demonstrating “the importance that our society attaches to protect-
ing freedom of religion and to showing respect for its minorities.”® The decision
led to widespread debate in Quebec about minority rights and to a government-
commissioned report, written by two prominent scholars—Gérard Bouchard and
Charles Taylor—on minority accommodation in Quebec. Perhaps as a way of
assuaging minority nationalist sentiment, Bouchard and Taylor characterize the
conflict as a challenge to “local decision making” They argue that to encourage
citizens to manage their own differences, to avoid congesting the courts, and to
respect Quebec’s distinctive integration model, conflicts about cultural diversity
in Quebec are better resolved through a “citizen route” rather than a “legal route”>

The Multani controversy may well illuminate a distinctive “intercultural”
approach to integration and social diversity in Quebec. Quebec claims that its
interculturalist approach places more emphasis than multiculturalism on the inte-
gration of ethnic minorities into the distinct culture of the dominant group.*® That
Quebec should favor such an approach is hardly surprising given that the French
majority in the province is, itself, culturally and linguistically vulnerable and
insecure as well. But, at the same time, and despite some understandable diver-
gence between Quebec and Canada about multicultural policy, there can be no
doubt that debates about minority rights in Quebec are politicized and distorted
by ongoing nationalist opposition to the entrenchment of the Charter and the
expansion of the Supreme Court’s authority. The controversy about Multani was
driven by a politically motivated rejection by Quebec nationalists of Ottawa-based
decision-making (i.e., the Supreme Court of Canada’s ruling). It provided some
political elites in Quebec with an opportunity to exaggerate the distinctiveness of
Quebec’s approach to managing cultural diversity in order to enhance the electoral
appeal of Quebec nationalist politics. On this more political and strategic view, the
conflict over the kirpan in Montreal did not occur because Quebecers reject the
values and principles of multiculturalism, but because this high-profile court case
was decided outside Quebec by constitutional provisions to which Quebec had
never consented.

The Risks of Reasonable Accommodation

In addition to constitutional entrenchment, a second feature of Canadian multi-
culturalism that politicizes the protection of minority rights is reasonable accom-
modation. Reasonable accommodation is the legal standard used to translate the
values of cultural equality and nondiscrimination into practical reforms in work-
places and public institutions so that they are more fully accessible to minorities.



MULTICULTURALISM IN A CONTEXT OF MINORITY NATIONALISM 73

Over the years, the reasonable accommodation standard has become closely tied
to the public philosophy of Canadian multiculturalism. The standard was intro-
duced into Canadian law in the mid-1980s in cases about religious discrimina-
tion in the workplace. Employers were required by the court to adapt workplace
rules in order to “accommodate” the religious commitments of their employees
within the limits of what is “reasonable” and short of undue hardship. As one legal
scholar explains the principle, “facially neutral rules that have adverse effects on
the basis of creed or religion are a violation of the right to religious equality unless
the employer has taken reasonable steps, up to the point of undue hardship, to
accommodate religious observance.”s* Since then, the principle has been used out-
side the employment context, first in 2006, in the case of Multani, discussed above.
The court decided that the accommodation of Multani’s kirpan was “reasonable”
because it could be managed with minimal risk to school safety.* In 2007, the
Bouchard-Taylor Commission was mandated to explore whether practices of “rea-
sonable accommodation” in Quebec conform to Quebec’s core values.*

In all these contexts, the principal aim of reasonable accommodation is the
same, namely, to ensure that individuals are treated equally and in a manner that
is sensitive to their differences, including differences related to their cultural and
religious identities. As Bouchard and Taylor explain, an appropriate measure
of fairness and equality ensures that all people have equal access to the public
sphere, including to employment, housing, and public services, in full light of
their differences.®® Where rules disadvantage some groups without that being
intended, the solution is to adjust the rule to accommodate the difference. The
aim of reasonable accommodation is to mitigate the discriminatory effects of
rules and workplace practices by making provision for an exception to the rule or
a specific adaptation of it.

Despite the commitment to equality that animates the standard, some critics
argue that, in practice, reasonable accommodation is far too protective of the sta-
tus quo and has been used too often to shield unjust workplace practices. This is
because the standard, at least in the context of employment cases, requires minori-
ties to be accommodated only to the degree that doing so is “reasonable” and does
not cause the employer undue hardship.** This means that the more fundamen-
tal a rule is to workplace practice, the less likely it is that accommodation will
appear to be reasonable, even if the rule will cause minorities, people with dis-
abilities, or women to be treated unfairly. The chief justice of Canada’s Supreme
Court, Beverly McLachlin, recognized this in a ruling relating to the exclusion
of women as firefighters through fitness standards for recruits that favored men.
Reasonable accommodation, she argued, prevents the court from transforming
standards despite their discriminatory and exclusionary effects: “The right to be
free from discrimination is reduced to a question of whether the ‘mainstream’ can
afford to confer proper treatment on those adversely affected, within the confines
of its existing formal standard. If it cannot, the edifice of systemic discrimination
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receives the law’s approval. This cannot be right”* On her view, the alleged hard-
ship of reforming status quo practices can be a poor test of whether accommoda-
tion is unfair and instead may indicate only the degree to which the dominant
group’s position of power is written into the way that social institutions work.>

Instead of enhancing equality, the framework of reasonable accommodation
can preserve and protect dominant norms and practices that disadvantage less
powerful groups. It thereby offers a conservative translation of the normative ide-
als of multiculturalism, and one that favors reforms consistent with protecting the
status quo. Using this standard, multiculturalism will appear to favor inclusivity as
long as being inclusive is consistent with mainstream norms and practices. Beyond
these limits, minority accommodation could appear “unreasonable”

In addition to these conservative tendencies, a second drawback of reasonable
accommodation is the adversarial incentive encouraged by the standard. Because
accommodation depends on whether it is “reasonable” or not, the standard incen-
tivizes managers, employers, landlords and other respondents who wish to resist
minority accommodation to articulate reasons why, in the case of their busi-
ness, accommodation is “unreasonable” and will cause them undue hardship. For
instance, employers can avoid accommodating minorities only if they provide
convincing evidence to show that accommodation will significantly compromise
their profits, unduly restrict their productivity, or undermine workplace standards
(as in the case of fitness tests and firefighting) to an unreasonable degree. These
kinds of arguments were made in Multani, where the school board tried, unsuc-
cessfully, to convince the court that allowing Multani to wear his kirpan would
compromise the safety of other children and thereby undermine a central purpose
of school, which to provide a safe environment in which children can learn.” In
these and many other cases, the standard creates an incentive for respondents to
define the status quo as intrinsically tied to practices that cannot change without
jeopardizing the very enterprise at issue.

Unsurprisingly, a similar adversarial incentive can motivate state actors in
disputes about whether minority rights ought to be protected. In order to resist
accommodating minorities, political actors have an incentive to articulate ways in
which accommodation will unduly burden public values. Recent debates in Quebec
again offer a good illustration. The Quebec government defended its proposed
Charte des Valeurs, which would have prohibited religious dress and ostentatious
religious symbols, on the grounds that religious dress in the public sphere under-
mined Quebec’s identity and core public values, which reject religion in the public
sphere. At the same time, it defended, as important features of Quebec’s historical
patrimoine culturel, a crucifix that hangs in the main chamber of Quebec’s National
Assembly, and the illuminated cross that overlooks Montreal from the top of Mont
Royal. These seemingly contradictory positions on the religious symbols of minori-
ties and the majority can be reconciled only if one believes that minority accom-
modation must be consistent with the majority’s existing cultural preferences.
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As these conflicts show, reasonable accommodation can work in conservative
ways. It can reduce cultural equality to a project that, at best, inserts minorities into
the public culture only insofar as doing so does not upset the dominant group’s
position of power. Its adversarial incentive can lead dominant groups to raise the
stakes in a dispute by claiming that their identity or core values will be threatened
if they have to accommodate minority practices. These tendencies, along with the
ongoing dispute in Canada about constitutional entrenchment, point to some of
the deeply political features of Canadian-Quebec debates about minority rights,
and to two ways in which multiculturalism becomes entangled in the politics of
minority nationalism.

THE PROTECTION OF CULTURAL RIGHTS

We now turn to what is often recognized as the central feature of multicultural-
ism, the protection of cultural rights. These rights are integral to the central aim
of multiculturalism, which is to acknowledge that people’s attachment to features
of their identities can be a legitimate basis for the recognition and protection of
their cultural practices and beliefs. The recognition and protection of cultural
identity have been linked to broader principles of justice, equality, human rights,
and democratic citizenship.”® Over the past thirty years, a leading task of scholars
and policy-makers who work on issues related to multiculturalism has been to
distinguish between cultural claims that advance these important values and those
that do not. As a result of these efforts, the success of states in protecting human
rights and democratic citizenship is partly measured today in terms of how well
they protect minority cultures.

The Canadian experience suggests, however, that the state’s protection of cul-
tural rights is no substitute for the fair treatment of minorities, and this is per-
haps nowhere more evident than in cases about protecting the cultural rights of
Indigenous peoples. As previously mentioned, in Canada, Aboriginal rights are
legally distinct from rights protected by multiculturalism, and Indigenous peoples
are recognized as possessing unique status as “First Nations,” rather than as the
ethnic minorities whose interests multiculturalism is meant to address. Yet the
limitations of protecting cultural rights are similar for both groups.

In the case of Indigenous peoples, since the 1990s, one of the leading approaches
taken by the courts to Indigenous rights in Canada, has been to recognize dis-
tinctive and integral cultural practices as Aboriginal rights. On the face of it, this
kind of recognition is desirable and is certainly an improvement on previous
approaches adopted by the state. Until the 1970s and 1980s, the Canadian state used
Indigenous cultural differences as a justification for denying Indigenous peoples
rights to jurisdictional authority on their ancestral territories, the right to vote, the
right to educate their children in traditional practices, and even the right to basic
civil liberties.*® Against a historical background in which Indigenous culture was
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denigrated, the possibility of having it recognized, constitutionally protected, and
socially respected through state-mandated guarantees appears attractive.

Yet despite some significant improvements over the past thirty years in the
treatment of Indigenous peoples, cultural rights have not fulfilled their initial
promise. Beginning in the 1970s, Indigenous peoples advanced legal claims for
rights and resources, some of which were based on arguments about the need to
recognize and protect features of their cultural identity. Eventually, in the 1990s,
the courts became receptive to the cultural aspect of these claims, but simultane-
ously imposed guidelines, in the form of a “distinctive culture test,” to distinguish
claims that would receive protection from those that would not. The test requires
Indigenous claimants to submit evidence to show that the cultural practice they
are seeking to protect (e.g., to hunt, fish, or trade in particular customary ways) is
“distinctive and integral” to their culture, a “defining characteristic” of their cul-
ture, and that their community has adhered to the practice since before contact
with European settlers.*

No such legal test is applied to the rights claims of cultural and religious
minorities in Canada, but these disputes about cultural rights share a feature with
Indigenous claims. In most of these cases, the court assesses and interprets the
cultural practice at issue before deciding whether it should be legally protected.
For instance, in cases about wearing kirpans, kippahs, or veils, or practicing
polygamy, judges often assess how important the practice is to the individual or
group in order to determine the extent to which claimants will suffer disadvan-
tage in the absence of cultural protection. Such assessments are characteristic of
cases involving religious practices, despite the deeply personal nature of religious
practices. For instance, in R. v. N.S., 2012 SCC 72, a Muslim woman refused to
remove her niqab, which covered her face as she gave evidence against those she
accuses of sexually assaulting her.* Judges resolved the conflicts in two stages;
firstly by determining how important the niqab is to the woman who wears it,
which requires scrutinizing features of the practice, the woman’s religious beliefs,
and her personal behavior; secondly, only once the judges have determined
what is at stake for this woman do they weigh the importance of the nigab in
this context against the importance of the rule in criminal cases that accusers
face those they accuse when giving testimony. Such assessments of cultural or
religious values can be hazardous. Judges, as cultural outsiders, will sometimes
misinterpret minority practices and, as several studies show, stereotype and
essentialize minority cultures in the course of their rulings.** But in addition to
this problem, such assessments are likely to be experienced as highly intrusive by
minorities, and may lead them to become more insular and resistant to outsider
influence in general.

In the case of Indigenous claimants, these problems are intensified by the his-
torical backdrop of colonialism. Through the distinctive culture test, the Canadian
court places itself in a position of deciding whether Indigenous cultural practices
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are sufficiently central and integral to a community’s culture to merit legal pro-
tection. The distorting effects of requiring Indigenous claimants to justify their
cultural practices are many, but three are sufficient to explain the problem: first,
requiring a cultural practice to be justified in this manner encourages commu-
nities to self-essentialize by reducing complex practices to a set of pre-defined
scripts that claimants believe will be easily understood by judges; second, insofar
as cultural practices are more likely to be protected if they have historical continu-
ity and are widespread, such justifications discourage communities from reveal-
ing internal disagreement about how important practices are or how long they’ve
been considered important; and, third, such justifications may create incentives
for communities to marginalize members who do not participate in the practice
or do not understand it. In at least these three ways, legal tests to establish cultural
rights are likely not only to distort the claims of Indigenous peoples but also to
distort Indigenous cultures.*

While these are important concerns, little evidence exists that Indigenous com-
munities have become more culturally static or homogeneous as a result of how the
state now protects cultural rights. Instead, the main consequence of the “distinctive
culture test” is to dissuade claimants from seeking legal protection from Canadian
courts for their cultural practices. Both the intrusiveness of evidence gathering and
the distorting effect of legal argumentation mean that cultural rights are difficult
to secure. In addition, cultural rights cases also risk damaging relations amongst
community members. For Indigenous peoples, the costs of cultural rights may out-
weigh the benefits, as all such cases involve asking the court of the colonizing state
to decide what counts as central and integral to an Indigenous culture. For this
reason alone, a more attractive option for these communities is to look for ways
other than state-protected rights to protect their culture and ways of life.

As the distinctive culture test illustrates, cultural rights are no panacea for cultural
injustice. In some cases, actual cultural rights—that is, those that are recognized and
protected by courts or tribunals—provide only a semblance of cultural recognition
and respect. Indigenous peoples in Canada cannot successfully defend their claims
for cultural protection through processes that depend on Canadian courts assessing
their cultures and deciding what gets protected.* In fact, this strategy tends to breed
a damaging cynicism. The Canadian state advertises its recognition and protection
of Indigenous cultures while neglecting to address the basics of human well-being—
pollution, poverty, and child suicide—in Indigenous communities. Cultural rights
appear impotent, or worse, a handmaiden of neoliberalism and a cover for neoco-
lonial policies. Modest claims for cultural protection become the focus of attention
and debate, while the consequences of colonial dispossession and coercive assimila-
tion are ignored. Ironically, in an age and place where culture has been acknowl-
edged as an important source of respect and empowerment, Indigenous peoples
in Canada are less likely to frame their claims in terms of culture and less likely to
argue for cultural rights today than they have been in the past.
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CONCLUSIONS

Canada is often portrayed as a “multicultural success story” in light of its numer-
ous policies and programs that successfully manage a highly diverse population
guided by the normative ideals of multiculturalism. But understanding multicul-
turalism in relation to multinationalism and against a background of colonialism,
reveals several shortcomings and risks of multiculturalism in Canada, some of
which may have resonance elsewhere.

First, the constitutional protection of multiculturalism has entangled minority
rights in the politics of minority nationalism. The lesson to be learned in this case
is that, if local control of social diversity matters, as it does in many multinational
states, the decisions of national courts about minority rights will become politi-
cized and are easily portrayed, whether opportunistically or not, as an imposition
of the dominant majority on the minority, and thereby a threat to the local values
of the national minority.

Second, reasonable accommodation can have the effect of encouraging a con-
servative status quo to be even more conservative and unyielding to the protection
of minority rights. It can shield dominant norms from serious interrogation about
their fairness and inclusivity. In this vein, today we see anxious governments that
are quick to emphasize social integration as the sovereign value of multicultural-
ism, despite social circumstances—such as racism and anti-Muslim sentiment—
that erect impenetrable barriers to the integration of minorities. The adversarial
incentive contained within reasonable accommodation can motivate opponents
of minority rights to exaggerate the significance to them of practices or rules that
they might be required to change. Measures to ease the integration of minority
rights into mainstream life thereby become politicized, and the national identity
of dominant groups takes on heightened significance.

Finally, cultural rights are no substitute for cultural fairness. Even though today
Canadians are more likely to respect Indigenous customs and ties to territory than
they did fifty or a hundred years ago, the protection of Indigenous cultural rights
by the Canadian state has not translated into cultural security for Indigenous peo-
ples. Instead, cultural security has more effectively been enhanced by measures
that recognize Indigenous jurisdictional authority over territory and features of
community life. This suggests that, of the many different approaches that can be
taken to protecting Indigenous rights, the legal protection of cultural rights may
not be the best approach. It may also suggest, in the case of ethno-cultural minori-
ties that stand to benefit from multiculturalism, that what matters more than the
approach adopted is the political will to ensure that the approach leads to just out-
comes. As in the case of constitutional protection and reasonable accommodation,
cultural rights are impotent or even damaging in the absence of a political and
societal commitment to the normative ideals of multiculturalism, in particular,
the ideal that an appropriate measure of fairness and equality requires all people to
have equal access to the public sphere in full light of their differences.
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