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Accidental Abolition?
Exploring Section 230 as Non-Reformist Reform

Kendra Albert

Depending on who you listen to, Section 230 of the Communications Act is “the
closest thing there is to a perfect law”; the “twenty six words that created the Inter-
net”; a “subsidy” to tech platforms; or “a law [from] the 90’s that lets tech compa-
nies get away [with catastrophic injuries].”* But most scholars do not cite Section
230 as an example of abolition of the police state or prison industrial complex,
despite the fact that Section 230 may represent the largest single carve-out of peo-
ple and entities from state criminal liability in US history.

This makes sense facially, because the original proponents of Section 230,
Christopher Cox and Ron Wyden, do not have voting or public statement
records that suggest that they were trying to get rid of policing. Nor, in 1996,
when Section 230 was passed as part of the broader Communications Decency
Act, was “abolition feminism” named in the way it is now, although certainly its
organizing lineages reach back that far and further. But abolition feminism, a
critique that comes out of both work against the prison industrial complex and
feminist communities of color advocating against using the criminal legal sys-
tem to address interpersonal violence, has much to teach us about how to think
about Section 230.?

With a small number of exceptions created by the Fight Online Sex Trafficking
Act of 2018, owners or operators of computer services cannot be held liable under
state criminal law for the acts of their users, even when their behavior might oth-
erwise rise to the legal standard of aiding and abetting.’ This fact is usually framed
as negative: “the Internet is lawless!”; “bad people will not be held accountable!”
In this chapter, I approach Section 230 differently. I name the possibilities that
Section 230 creates and use the tools of abolitionist feminism to explore the failure
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of many platforms and people to fully perform the imagining work necessary to
make use of those possibilities.

Before I dive in, a caveat: I am not saying that Section 230 is abolitionist.
Section 230 and most of the advocates who support it do not center the experiences
of the formerly incarcerated and those most likely to be targets of the systems of
violence of American policing (disabled/queer/trans Black people and people
of color). This makes Section 230 a strange fit for the abolitionist framework or
an analysis of non-reformist reforms. But yet, my own experience working on
Section 230 has taught me that the same arguments that caution against crimi-
nal liability for online platforms apply more so to individuals. Thus, I position
230 similarly to how some advocates invoke the suburbs, with a full awareness
that such an invocation is contested and appealing primarily to White readers and
reinforcing the idea of abolition as absence.*

The work of abolition is not solely the elimination of the criminal legal system,
policing, jails, or the policing of families. Rather, it requires imagining and creat-
ing the things that take the place of those systems. Section 230 has cleared space
for such imaginings, and that the failure by major platforms to meaningfully make
use of this space reinforces the call to be doing both forms of work at once.

Toward that imagining, this chapter proceeds as follows: I provide a brief back-
ground sketch on abolition feminism, and then I use the questions produced by
Critical Resistance, an abolitionist organization, to explore whether Section 230 is
an example of a non-reformist reform. Through that process, I also explain what
it does. I close by reflecting on how tech platforms have generally failed to build
meaningful non-carceral solutions in the absence of criminal liability.

WHAT IS ABOLITION FEMINISM?

Abolitionist or abolition feminism takes its name from those who fought against
slavery. It is dedicated to rendering obsolete and eliminating the prison industrial
complex and policing. As Mariame Kaba argues in her essay published during
the George Floyd uprising, “We can’t reform the police. The only way to diminish
police violence is to reduce contact between the public and the police” In short,
abolition names that the problems that prisons attempt to solve are solvable by
other means and attempts to build a world such that prisons are no longer neces-
sary, at the same time as mobilizing and organizing for reduction in the power of
carceral institutions.®

Abolition feminist work does not solely focus on policing. Its analysis has been
extended to the child welfare system,” institutionalization of people with intellec-
tual and developmental disabilities,® and borders.’

Although there are many lines to trace abolitionist feminism to, modern orga-
nizing that most directly relates to the work being done now started in the early
20008, with conferences thrown by the anti-prison industrial complex group
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Critical Resistance, as well as earlier work by INCITE! Women of Color Against
Violence." INCITE!, in particular, was a group of women of color organizing
against domestic and intimate partner violence who rejected the move by the
mainstream White feminist movements to use policing and carceral apparatus.
Abolitionist organizing often focuses on local campaigns, to resist the construc-
tion of prisons, for example, or participatory defense, rather than broader legal
or regulatory reform strategies."' By 2019, the Harvard Law Review dedicated an
entire issue to prison abolition, after formative work by Amna Akbar, Dean Spade,
and Allegra M. McLeod."

Abolitionist feminist thinkers are engaged with technology. Stop LAPD
Spying, a group based in Los Angeles, builds community power to abolish sur-
veillance and policing, both methods that use technology and those that don’t.”?
Sarah Hamid, an organizer with #8toAbolition and the Carceral Tech Resistance
Network, has argued that technological reformers and critics have played a simi-
lar role to prison reformers."* Likewise, formerly incarcerated activists like James
Kilgore have brought abolitionist advocacy to areas like ankle monitors and other
forms of digital incarceration."

Of course, it is not just those that explicitly name technology in their work that
have something to say about technological developments in policing and surveil-
lance. The idea that abolition feminism that does not explicitly discuss technology
is not concerned with it has been rejected by many scholars. Abolition feminists
often resist the move to segregate technology from other areas of policing. As an
example, the consensus “why” document produced by carceral tech resistance net-
work explains that “the history of carceral tech does not begin with computational
policing or risk assessment algorithms. This kind of periodization only services

police-adjacent academics, media, and system reformists”'®

230 AS NON-REFORMIST REFORM?

A fundamental premise of abolition feminism is that reforming prisons is not
possible—the system is not broken, it is working as intended.'” Thus, all efforts
at reforming the existing system must be evaluated in terms of their chances of
retrenching those systems, ultimately making it harder to dislodge them or to
imagine alternatives. The primary frame through which this evaluation is done is
the idea of “non-reformist reforms,” building on the work of Andre Gorz."
Non-reformist reforms aim to reduce harm without entrenching existing
systems. They are “determined not by terms of what can be, but what should
be,” and are reliant on and in relation to a fundamental modification of the
relations of power.” But because abolition feminism is not just a theoretical
framework but a living way of organizing, Gorz’s more abstract idea only serves
as a starting point. Organizers have developed tools to determine which steps
serve to reinforce the criminal legal system, policing, and prisons, and which
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might serve to lessen its impact. In particular, a chart produced by Critical
Resistance aims to help a reader evaluate if a particular step is an abolitionist
step to end imprisonment.?

“Does a particular reform . ..

reduce the number of people imprisoned, under surveillance, or under other
forms of state control?

reduce the reach of jails, prisons, and surveillance in our everyday lives?
create resources and infrastructures that are steady, preventative, and
accessible without police and prison guard contact?

strengthen capacities to prevent or address harm and create processes for
community accountability?”*

Section 230, as mentioned earlier, provides blanket immunity to the provider of an
interactive computer service for claims under state criminal law where they would
be held liable as the publisher or speaker of information from another content pro-
vider.”? Generally, in order to claim immunity under Section 230, a person must
show that (1) they are a provider or user of an interactive computer service, (2) the
information for which the state seeks to hold the defendant liable was information
provided by another information content provider, and (3) the claim seeks to hold
the defendant liable as the publisher or speaker of that information.

This can be quite abstract, so let’s take an example. If, for example, North Caro-
lina passed a law making it a crime to aid and abet the sharing of information
about self-managed abortion, online service providers whose facilities are used for
this information could face criminal liability.* An online service provider (say a
small forum) who had not banned their users from discussing abortion could be
prosecuted under the law after a user self manages an abortion based on informa-
tion shared by another user. But Section 230 would prevent the online forum from
being held criminally liable for the speech of their users, even if it were found to
rise to the level of aiding and abetting under state criminal law.**

Section 230 may eliminate state criminal liability for the online forum in that
case. But is it a non-reformist reform under the Critical Resistance questions?

(1) Does Section 230 reduce the number of people imprisoned, under surveillance,
or under other forms of state control, or (2) reduce the reach of jails, prisons, and
surveillance in our everyday lives?.  Of course, the type of liability involved in our
example or in most Section 230 cases is quite different than ordinary arrests based
on street level surveillance. But nonetheless, Section 230 greatly reduces the reach
of state criminal law online.

In these circumstances, Section 230 may at least partially serve as a non-
reformist reform. It does reduce the number of people imprisoned/under surveil-
lance/under other forms of state control by eliminating criminal liability for a
particular population.
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This risk reduction allows for online platforms to make more nuanced choices
about how to handle speech without necessarily focusing on state criminal law
as the primary arbiter. There have been instances in which platforms, because of
the limits on their legal liability for online materials, have allowed for behavior
that would have otherwise potentially been criminalized.” This created spaces that
focused on harm reduction rather than overenforcement.

(3) Does Section 230 create resources and infrastructures that are steady, preventative,
and accessible without police and prison guard contact?.  For the third question, the
answer is more complicated. It is specious to suggest that the absence of criminal
liability for the online speech of others has made internet infrastructure a cop-free
zone. Online services are rich in information that leads to criminal prosecutions.

But it is true that many technology companies have built infrastructure for
dealing with what would otherwise be criminal behavior that exists separate from
that of traditional policing. For example, if Facebook removes a post for discussion
of illegal drugs, it does not automatically report such a post to law enforcement.”®
Not so for child sexual abuse material, which earns an automatic referral to the
National Center for Missing and Exploited Children (NCMEC), as required by
federal law. Although it may not fit within the original imaginings of abolitionists
who formulated the question, online platforms can create infrastructure for elimi-
nating or reducing some forms of harm without police.”

(4) Does Section 230 strengthen capacities to prevent or address harm and create
processes for community accountability?. It is the fourth question posed about
non-reformist reforms where Section 230 fails entirely. Although Section 230 may
reduce the scope of potential criminal proceedings and thus the risk of state sur-
veillance, those who make use of its benefits often have not meaningfully created
alternative structures that allow for thinking beyond the law. It is true that online
platforms are often infrastructures that do not depend upon the police. Section
230 fits well into the false imaginary of abolition as absence, like the suburbs.

But even in the absence of criminal law, online platforms engage with the
harms they cause through a fundamental conservative and carceral frame. Rarely
do we see online service providers devote time and energy to building in processes
of meaningful community accountability, or resourcing those harmed by the side
effects of the decisions they have made.?® Section 230 may provide space to do
things differently, but as Kate Klonick has articulated, when it comes to speech,
platforms have ended up building on the American speech tradition,” and then
basically speedrunning First Amendment law.*

In previous work, I called the role of laws in this space “talismanic,” noting that
they are evoked not for their actual legal requirements but to hold space for a set of
arguments occurring elsewhere.” Experts such as Sarah Hamid, Rachel Kuo, and
others have called this “carceral content moderation,” noting that the binary “keep
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up or take down” model often exhibits the same lack of imagination as more car-
ceral apparatuses, to say nothing of the way in which digital surveillance tools feed
directly into real world policing.*? In short, there is an utter failure of imagination
to figure out what we could do differently, perhaps partially because of the sheer
scale of major platforms content moderation efforts (which, of course, is no one’s
fault but the platforms and perhaps their investors).”

Despite that failure of imagination, or perhaps because of it, a number of schol-
ars have begun to suggest abolitionist approaches to online spaces based on alter-
native, non-carceral models. In her essay in Logic Magazine, Niloufar Salehi lays
out a restorative justice frame to approaching online harassment, centering on
the needs of those who have been harmed.** Similarly, Sarita Schonenbeck and
Lindsey Blackwall conceptualize a move toward accountability and repair, pro-
posing governing principles that align social media platforms with frameworks
separate from criminal punishment.’® And as with abolition more generally, these
efforts are not limited to the academy. Tyler Musgrave’s work on Black women and
Femmes’ experiences with harassment show how users, whether platforms facili-
tate it or not, can transform the harm they experience.” These practical efforts
and theoretical frames demonstrate Gorz’s points that non-reformist reforms both
imagine a different world at the same time that they build popular support.

REIMAGINING SECTION 230 AS ABOLITIONIST
ARGUMENT GATEWAY

Did Christopher Cox and Ron Wyden accidentally imagine something consistent
with the work of Critical Resistance? No. And Section 230 might not even be a
non-reformist reform. As it currently stands, its proponents and its primary ben-
eficiaries have done the first part of abolition—the elimination of policing and
criminal law; but not the second—the building of alternatives that transform vio-
lence and harm.”

But perhaps Section 230 can nonetheless serve as a gateway to abolition.
Section 230 does have many advocates who would not identify themselves as abo-
litionists admitting that the imposition of criminal liability creates bad incentives
and leads to unworkable solutions. In the context of Section 230, we often see
widespread agreement that state criminal law is arbitrary, uneven, holds the wrong
people to account, is fundamentally regressive, and does not successfully deal with
real problems. Although not all of these are abolitionist arguments, it is fascinat-
ing to see critiques that could be crafted to describe the felony murder rule or
conspiracy liability used to suggest avoiding online liability for online platforms.
What does it mean that in the context of the internet, state criminal law has been
accepted as an arbitrary, negative force, that prevents the operators of platforms
from dealing with content in ways that genuinely promote harm reduction? How
could that analysis be expanded to so many other spaces where criminal liability
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eliminates pro-social options? And how can this analysis be re-centered to focus
not on platforms, but on those who bear the primary harms of policing?

If we can answer these questions, perhaps Section 230 could be abolitionist. It
says, quite clearly, that there are places where criminal liability does harm, not
good. It clears space for an imagined alternative. Perhaps, building on the work of
feminists, we can imagine online communities that take seriously the responsibil-
ity to build non-carceral, community-based solutions to transform harm. Some of
them may already exist. And if they do not, Section 230 might help us, if only we
moved beyond absence to a politics of care.
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