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Multiculturalism in India
An Exception?
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Theories of multiculturalism have been based substantially on the experience of
Western democracies since the 1970s. However, several countries in the British
Commonwealth have long-standing practices of ethno-religious pluralism
that predate the establishment of liberal-democratic institutions. India is a key
example. Its policies of group rights include legal pluralism in religious family
law (Hindu, Muslim, Christian, Parsi), as well as affirmative action in the form of
quotas in legislatures, government jobs, and educational institutions for caste and
tribal minorities dating back to the nineteenth century. With territorial autonomy
for several linguistic and tribal groups, India resembles a multinational federation
in its institutional framework. India’s Constitution of 1950 has been hailed as a
prescient model of multicultural accommodation, ahead of its times in institut-
ing the cultural rights of minorities and affirmative action for historically disad-
vantaged groups within a broadly liberal-democratic framework. The subsequent
development of a multinational federal framework from the 1950s is regarded as
an exception to the unitary, centralized nation-state framework adopted by many
postcolonial states.

While concurring that India is a key case for evaluating multiculturalism, this
chapter argues that claims of Indian exceptionalism need to be qualified. Focusing
on the subset of group-differentiated rights, minority rights, and affirmative
action, I elaborate three main claims. First, while accommodating some multicul-
tural provisions, the Indian Constitution inaugurated a shift from consociation-
alism to affirmative action as the overarching framework of group-differentiated
rights. Relative to the late colonial state, constitution-making marked a moment
of containment in the long career of group rights in India. Second, the Indian

127



128 MULTICULTURALISM IN THE “NEW~ COMMONWEALTH

Constitution embodies two distinct approaches to the accommodation of group-
differentiated rights, which might roughly be termed integrationist and restricted
multicultural. The former underpinned provisions for quotas for ex-Untouchable
and tribal groups; the latter is embodied in provisions of minority cultural protec-
tion and religious family laws. Third, the restricted multicultural approach has
remained undersupported in India’s constitutional vision. In particular, because of
the confluence of liberal and nationalist concerns, there exists a normative deficit
with regard to the protection of cultural difference and minority practices. Most
acute in the case of religious minorities, this is the case to an extent for all minori-
ties, whether defined by religion, language, caste, or tribe.

The normative deficit of multiculturalism at India’s founding moment has per-
sisted over time and has been politically influential. Since the promulgation of the
Constitution in 1950, group-differentiated rights have been augmented, without,
however, a concomitant elaboration of their rationale by policy-makers in terms
of their society-wide benefits. This in turn has left minorities and disadvantaged
groups more vulnerable to majoritarian resentment and backlash. Deficiencies in
justifications of group-differentiated rights dating back to constitution-making
have been a contributing factor in the ascendance of the Hindu Right.

Does the Indian example then suggest that liberal and nationalist frameworks
inherently lack the normative-ideological resources for the accommodation of dif-
ferential treatment, in particular, minority rights, as postcolonial theorists have
suggested?> While Indian constitutional and parliamentary debates provide some
support for this view, these also suggest that such claims are overstated. In Indian
policy debates, considerations of secularism, religious freedom and social justice
have been construed, often appropriately, as consistent with group-differentiated
rights.# The main challenge for the accommodation of multicultural minority
rights in India, as in many other countries, stems from policy-makers’” overly nar-
row understandings of the requirements of national unity. The long shadow of the
country’s partition along religious lines in 1947 has limited political imagination in
India regarding the accommodation of cultural difference. Furthermore, in India,
as in many other countries in Asia and Africa, it is not so much liberal norms and
institutions but their weakness—lack of support for rule of law, civil and political
liberties for individuals in Indian liberal ideas—for instance, that renders minori-
ties vulnerable to attack and discrimination.’

A note on terminology is in order at the outset. First, it might be asked whether
the concept of multiculturalism is adequate for capturing the deep, multilevel
diversity of the kind encountered in India and other countries of Asia and Africa.
Multiculturalism can suggest a flattening of difference, a reduction of multiform
diversity to a single level, more suited to the recent immigrant experience of North
America and Europe, than to the long histories of pluralism in Asia, Africa, and
the Middle East. It is also tilted toward liberal approaches to dealing with diversity,
obscuring ways of dealing with difference in nonliberal traditions and societies
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Terms such as “pluralism” might be preferred to denote the accommodation of
difference in non-Western contexts. While these challenges have merit, multi-
culturalism remains a useful category for comparative analysis—for bringing
non-Western experiences of group-differentiated rights into conversation with
Western debates on multiculturalism—and is used as such here, with cognizance
of its limits.

CHANGING FRAMES OF GROUP DIFFERENCE: FROM
“MINORITY” TO “BACKWARD”

Two contrasting views of the Indian Constitution have been influential: that it
represents a prescient model of multicultural accommodation within a liberal
framework,® and that it marked a sacrifice of minority rights at the altar of the
nation at independence.” Both views need to be nuanced. As I have detailed else-
where, constitution-making (1946-49), which marked the formal institution of
a liberal-democratic state, was also a moment of containment in the long career
of group rights in India.® Nevertheless, unlike in many other postcolonial states,
some minority rights were granted constitutional recognition, as were quotas for
disadvantaged groups—the Indian Constitution was the earliest to institute affir-
mative action policies.

The Indian Constitution represented a cutback on minority representation pro-
visions that had characterized both British policy and group demands in colonial
India. Group-based representation in colonial legislatures dates back to the late
nineteenth century, with Indians included in the representative institutions of the
Raj as members of particular groups.® Special representation provisions (separate
electorates, weightage, nomination) had expanded over the first half of the twenti-
eth century to a range of groups, including most prominently Muslims and other
religious minorities, as well as Untouchables (then called the Depressed Classes).
During constitution-making, these came to be limited in several respects, as the
paradigm for group-differentiated rights was comprehensively recast from conso-
ciationalism to affirmative action in the transition from colonial rule. The starkest
case of retrenchment was to be found in mechanisms for guaranteed representa-
tion of religious minorities in legislatures and government employment, which
came to be abolished. However, consociational type provisions were rejected in
the case of Untouchables (Scheduled Castes or Dalits) as well.

To take some examples, initial constitutional proposals and the draft
Constitution of 1948 included provisions for legislative quotas for religious
minorities and Depressed classes under joint electorates (separate electorates were
rejected) and recognized the “desirability of representation of minorities in the
Cabinet® By 1949, each of these provisions had come to be restricted mainly to the
Scheduled Castes and Scheduled Tribes and some temporary provisions for Anglo
Indians.” Cutback can also be observed, albeit to a much lesser extent, in the case
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of the “backward classes” Babasaheb Dr. Bhimrao Ambedkar’s Depressed Class
organizations’ demand for separate electorates and guaranteed representation in
the executive had been rejected in early deliberations, but the draft Constitution of
1948 included an Instrument of Instruction to the president and provincial gover-
nors regarding the desirability of representation of minorities in the Cabinet.> In
the final stages of tidying up provisions in 1949, this provision was also deleted by
the Constituent Assembly.”

The cutback in minority rights during Indian constitution-making was not lim-
ited to special representation provisions alone. Some have argued that the Indian
Constitution marks not so much a containment of minority rights, as a shift from
special representation provisions to cultural and educational rights of minorities.™
It is true that the religious, cultural, and educational freedoms of minorities are
protected in the text of the Indian Constitution as justiciable fundamental rights
for individuals as well as groups (see Articles 25, 26, 29, and 30). My reading,
however, suggests that minority cultural rights too came to be attenuated dur-
ing constitution-making, albeit much less drastically than political representation
provisions. The wording of cultural rights provisions was changed, diluting the
focus on religious minorities; furthermore, the protection of minority languages
and scripts would be a matter for individual and community initiative.” The con-
stitution-makers declined to stipulate any obligation on the part of the state to
preserve minority cultures, in contrast to the “backward classes,” where the state’s
duties were written into the Constitution.” With regard to federal provisions, state
rights also came to be limited after the partition of the country to create Pakistan
in 1947. For instance, residuary powers earlier promised to the units, came to
reside with the Central government.” State rights also came to be curtailed during
constitution-making in several other areas, including the Emergency provisions
allowing for the president to assume the functions of the state government in the
event of constitutional breakdown.”

Does the Indian case represent a sacrifice of minority rights at the altar of the
nation at independence, as in many other postcolonial contexts? Indian constitu-
tion-making offers a more complex story. Although Partition undeniably denuded
religious minorities of constitutional protections,” the Constitution is not a majori-
tarian document. Against the demands of majoritarian nationalists, the religious,
cultural, and educational rights of minorities were included in forms that were
consonant with the concerns of minority representatives. For instance, a broad
definition of the right to freedom of religion was adopted, including the right to
“propagate” religion pressed for by several Christian representatives. Furthermore,
in keeping with the wishes of several minority representatives, the state was not
barred from aiding educational institutions that imparted religious instruction,
despite objections by many staunch secularists. In the important area of religious
family law, the demands of secularists and nationalists for a uniform civil code to
supplant the different religious laws that governed family matters in colonial India
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were rejected.?® In matters concerning marriage, divorce, inheritance, and adoption,
Muslims, Christians, and Parsis were to be governed by their respective religious
personal laws, which were constitutionally protected by rights to religious freedom.

A majoritarian reading of the Indian Constitution is also inaccurate when we
turn to examine provisions for historically disadvantaged groups, the Untouchables
and tribal populations. Here, the Indian Constitution recognized that the national
community was not homogeneous, and that state action was required to tackle
entrenched socioeconomic inequalities. From the early stages of constitutional
deliberations, committee reports sought to emphasize the need for special treat-
ment of the so-called backward groups.” The final constitutional draft included
a range of affirmative action provisions, including mandatory legislative quotas,
provisions enabling employment and educational quotas for the Scheduled Castes
and Scheduled Tribes, as well as an undefined category of Other Backward Classes,
expanding on colonial provision in some areas. In the case of Adivasis/Scheduled
Tribes, there was some acknowledgement of cultural distinctiveness. Provisions
included an element of self-government and sought to “balance improvement of
their condition and a degree of assimilation with preservation of their distinc-
tiveness and a measure of autonomy.”* Overall, group-differentiated rights in the
Indian Constitution are principally addressed to difference deriving from disadvan-
tage. Differential treatment was envisaged for most part as a temporary measure for
tackling socioeconomic disabilities and reducing intergroup difference over time,
not as a permanent provision for the recognition of cultural difference.

The change in the regime of group rights during its passage from colonial to
independent India was encapsulated in the declining fortunes of the term “minor-
ity” during constitution-making. At the start of the Constituent Assembly’s delib-
erations in 1946, the representatives of most groups claiming special provisions
emphasized that their group was a minority of some kind. This appears to have
been a response to the colonial institutional framework where groups designated
as minorities were the chief beneficiaries of special treatment. For instance, rep-
resentatives of Untouchables called themselves “political minorities” on account
of their historical exclusion from the governing structures of the country. In offi-
cial categorization, however, Untouchables were removed from the purview of the
term “minority” An amendment was adopted defining the term more narrowly so
as to exclude the Scheduled Castes from its ambit, as well as deeming them part of
the Hindu community.® This reflected nationalist dislike of the term “minority”
and a desire to restrict its usage, as well as an anxiety about the separation of the
Untouchables from the Hindu community that, it was feared, their categorization
as minorities would encourage. Whether Untouchables ought to be distinguished
from the Hindu community for purposes of representation had been a sensitive
point for nationalists in the decades preceding independence, with Ambedkar
and Gandhi emblematic of the adversarial positions in this debate. By the close
of the Constituent Assembly debates in 1949, the term “backward” had become
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the favored designation to denote a group’s entitlement to special treatment.
Representatives favoring quotas for religious minorities now sought to establish
that there were “backward” peoples among Muslims, Christians, and Sikhs.> The
decline in the fortunes of the term “minority” during constitution-making, and
corresponding popularity of the term “backward” classes, encapsulated the trans-
formation that the regime of group-differentiated rights underwent during its pas-
sage from colonial to independent India.

APPROACHES TO GROUP-DIFFERENTIATED RIGHTS:
INTEGRATIONIST AND LIMITED MULTICULTURAL

On closer examination, three broad positions on group rights in the Constituent
Assembly debates emerge: opposition to all group-differentiated rights, which
encompassed assimilationist and integrationist positions (these were distinct);
support for maximal group rights, which can be termed multinational; and an
intermediate, restricted multicultural position of support for some group rights.
The classification is heuristic: individuals and parties moved from one position
to another over time and across issue areas.” For instance, initially, minority par-
ties such as the Muslim League, the Akalis, and the Scheduled Caste Federation,
favored multinational policies; by the end, most had moved to restricted multi-
cultural policies.

Constitutional outcomes varied across the different areas of group-differentiated
rights. On quotas (termed “political safeguards” or “reservations”) for religious
minorities as well as ex-Untouchables and tribals (Scheduled Castes and Scheduled
Tribes in official usage) in legislatures and government employment, the integra-
tionist position won. On the cultural rights of religious minorities (including reli-
gious family laws), and territorial autonomy for linguistic minorities and tribal
populations, a restricted multicultural position was embodied in the constitution.
Both the integrationist and restricted multicultural positions represented a cutback
on the multinational provisions that had characterized colonial constitutionalism
and minority demands. However, both were also distinct from the assimilationist
positions espoused by Hindu nationalists in the Constituent Assembly.

Indian nationalism comprised diverse ideological strands that were articulated
in public arenas in their modern forms from the nineteenth century. Apart from
the national movement led by the Congress party, several political movements
based on caste, religion, class, and gender had contributed to the development of
nationalist ideals. Two main conceptions of India’s national identity are usually
distinguished: secular and Hindu.?® In secular nationalist conceptions, the nation
was conceived in political terms, as a community united by its commitment to
common political ideals, notably those of secularism, democracy and develop-
ment: nationality was to consist in secular democratic citizenship. European mod-
els of nationalism based on language and descent were rejected; commonalities of
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language, religion, or any other cultural attribute were not to serve as the basis of
India’s national identity. In Hindu nationalist versions of India’s national identity,
articulated by a section of constitution-makers, Indian identity was defined in cul-
tural terms, based typically on Hindi as the national language, descent from Indian
religions particularly Hinduism, and other broadly Hindu themes. Minorities
were assimilated in, or excluded from, the definition of the national identity.

In the Constituent Assembly debates, the normative-discursive repertoire of
Indian nationalism comprised a constellation of inter-related concepts of secular-
ism, equal citizenship rights, democracy, social justice, development and national
unity. These were configured differently in the varied strands of nationalist opin-
ion, generating multiple conceptions. For instance, national unity could denote
political integrity, and/or social cohesion, and/or national identity. Secularism
meant for some, equal citizenship for all individuals irrespective of religion, and
for others, religious freedom for groups, distinct conceptions that supported policy
implications that sometimes conflicted. Crucially, nationalists of different ideolog-
ical hues, Hindu sympathizers on the right as much as staunch secularists on the
left (these included minority representatives) converged on the view that quotas for
religious minorities detracted from national unity and also from secularism, justice
and democracy. By contrast, this convergence was less evident in the case of quo-
tas for Scheduled Castes and Scheduled Tribes, as well as provisions for religious,
linguistic and cultural autonomy, where secularists and Hindu sympathizers often
spoke in different voices, and group rights were maintained in the Constitution.

Nationalist claims of our period that minority representation necessarily dam-
aged national unity relied on a particular interpretation of the Indian past and
of the history of minority safeguards under colonial rule. Against the colonial
view that India was not a nation but a congeries of antagonistic nationalities, kept
together by the exercise of imperial power, the nationalist account asserted that
communal discord was the product of a deliberate colonial “divide and rule” strat-
egy that set one community against another, to legitimize British presence as the
guarantor of peace and of minority interests, and thereby prolong colonial rule in
India. Special representation provisions for minorities, notably separate elector-
ates, were the main instrument of the colonial divide and rule. These had bred
community consciousness and rivalry, and once instituted, necessarily followed
an escalating and separatist logic, leading to an ever-increasing number of groups
demanding special measures, and ever-larger and more antagonistic claims, a pro-
cess that culminated in the bloody partition of the country in 1947. In this narra-
tive, the British as the architects of this policy were viewed as the chief culprits,
the minorities, particularly Muslims, as pawns in the colonial game, culpable in
allowing themselves to be misled, as blocking progress towards the national goal
of liberation from British rule. The partition of the country on religious lines dem-
onstrated, catastrophically, that nationalist fears about the dangers of minority
safeguards were justified.”
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Integrationist Approach: Legislative Quotas

The integrationist approach is most evident in the debates on reservations for
religious minorities, ex-Untouchable and tribal groups. Reserved seats for reli-
gious minorities had been accepted in 1947 and were included the first draft of
the Constitution of 1948. Nevertheless, nationalists sought to emphasize this was
as “temporary” provisions and as measures of “‘compromise” or transition—in
an ideal future, legislative quotas for religious minorities would no longer exist.?®
Legislative quotas for religious minorities were opposed as detracting from secu-
larism, democracy;, justice, development, and above all, national unity, a mutually
reinforcing constellation of concepts that was invoked by an ideologically diverse
cross-section of nationalists. Reservations for religious minorities required the rec-
ognition of a person’s religion or caste in matters of public policy, and treated indi-
viduals differently depending on the community to which they belonged, which
it was argued would undermine secularism. These were seen as detracting from
democracy as these implied departures from the principle of the representation
of individuals through territorial constituencies. But the overriding apprehension
in this period was that the granting of special representation to religious minori-
ties would undermine national unity. Several national-unity concerns coalesced
here—the “mixing of religion and politics” in the case of separate electorates was
thought to have hardened differences between Hindus and Muslims, and resulted
in the bloody break-up of the country. National identity was another concern—
quotas were instituted for groups defined in terms of the ascriptive criteria of reli-
gion, caste, and tribe, whereas the dominant conception of national identity in
mid-2oth century India, was civic rather than ethno-cultural, defined in terms of
citizenship in a secular liberal-democratic state. And for some religion, caste, and
other ethno-cultural affiliations were “backward,” pre-modern relics, inconsistent
with the task of building a modern nation-state.

The convergence of liberal and nationalist concerns meant that Hindu nation-
alists often used the language of secularism, equal rights, and democracy in the
Constituent Assembly. It was perhaps their close links with national unity and
shared hostility to group-differentiated policies that accounted for the widespread
use of a liberal language in this period.” Secularist advocates of minority rights
were also uncomfortable with mechanisms such as quotas that they saw as insti-
tutionalizing ethno-cultural groups. For instance, when legislative quotas for
religious minorities were eventually withdrawn in 1949, Nehru commended their
abolition as “a historic turn in our destiny;” confessing that he had never been con-
vinced about them, and that “doing away with this reservation business . . . shows
that we are really sincere about this business of having a secular democracy”® At
the same time, it is important not to overstate the overlap between nationalists on
the left and the right. Convergence is not identity: secular and Hindu nationalists
differed on several questions of minority rights in the Constituent Assembly.
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By contrast, reservations in the case of Untouchables and tribal groups were
easier to accommodate within a liberal nationalist framework. It was argued that
these would enable the economic and social advancement of these groups that
was desirable from the standpoint of the goals of social justice, national unity
and development. In the case of national unity, the assumption was that vertical
levelling would produce horizontal integration: bringing Untouchable and tribal
groups “up to the level of the rest” in economic terms would reduce the social gulf
that separated them from the rest of the population. In the case of national devel-
opment, “catching up” with the industrialized Western world was the desired goal;
this in turn required quotas and other preferential provisions to boost the “back-
ward” sections of the population in the short run; such measures would uplift
sections that were dragging the nation down and inhibiting its progress.>* The exis-
tence of “backward groups” was a symptom and a reminder of India’s own “back-
wardness,” the gulf that separated it from advanced Western countries, the club of
powerful nations to which it wanted to belong. The register of such developmental
arguments was one of paternalistic benevolence.”® “Backward sections” were cast
in dominant nationalist discourse as objects of compassionate and philanthropic
action on their behalf, rather than as agents of their own improvement.*

While liberal nationalist and developmentalist ideals offered resources for the
accommodation of special representation provisions for Scheduled Castes and
Tribes, it is important to note that these supported quotas as temporary affirma-
tive action provisions, and not as a multicultural right. In other words, nationalists
rejected quotas as a means of recognizing social identity or protecting the dis-
tinct interests for all groups: special representation provisions were not intended
as permanent instruments of self-government for any group. The case for special
treatment of Untouchables and tribals was constantly distinguished from that of
religious minorities through an emphasis on their poverty and “backwardness”
Recast as a form of “political’ affirmative action,”* as short-term mechanisms*
that would enable the realization of a future state of affairs in which special repre-
sentation would no longer be necessary, legislative quotas for Dalits and Adivasis
were not intended to serve as a form of representation as such.

In other words, as in the case of religious minorities, in the case of the
Scheduled Castes and Tribes as well, nationalists rejected multicultural provisions
as a means of recognizing the social identity or protecting the distinct interests of
these groups.” There was, for instance, little recognition in nationalist opinion that
on account of being historically marginalized, Untouchables and tribals had “a
distinctive perspective on matters of public policy [emphasis in original],*® which
merited representation, or that members of these groups were in a better position
to understand and thereby represent these interests on account of their first-hand
experience, better trust and communication with group members.* Nationalist
and developmentalist concerns did not support quotas as a multicultural right, as
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a mechanism for minority representation as such.*> And while some constitutional
provisions in the case of the Scheduled Tribes did include an element of self-gov-
ernment, insofar as legislative quotas were concerned, these were advocated as an
integrative mechanism. Acute as always about institutional effects, Dr. Ambedkar
saw reserved seats for tribal groups as counterbalancing “the tendency towards
segregation.”

Restricted Multicultural Approach: Religious Freedom, Family Law

A second approach to the accommodation of diversity in the Indian Constitution
might be termed “restricted multicultural” This approach is discernable in the
provisions for religious freedom and family laws, as well as the rights of linguistic
and tribal groups; I focus here on the former.

Indian constitution-makers adopted a wide definition of religious freedom
for individuals and groups. Unlike many other secular constitutions, the Indian
Constitution allows associational and institutional autonomy, and includes spe-
cific provisions for the public profession of religious identity. Under religious free-
dom provisions in the Indian Constitution, all individuals have the freedom to
“profess, practice and propagate” religion (Article 25) and every religious group
or denomination has the right to “establish and maintain institutions for religious
and charitable purposes,” to “manage its own affairs in matters of religion,” to own,
acquire, and administer property “in accordance with law” (Articles 25 and 26
of the Indian Constitution). The wording of these rights in many cases assumed
forms that were in keeping with the concerns of minority representatives. Thus,
a broad definition of the right to freedom of religion was adopted after extensive
debate, which included the right to practice religion in public spaces and, even
more controversially in the face of vehement opposition of Hindu orthodox opin-
ion, the right to “propagate” religion. The latter was in keeping with the demands
of Christian representatives who argued that propagation was fundamental to the
Christian faith. Religious denominations were permitted by right to hold property,
and after extensive debate, the state was allowed to aid educational institutions
that imparted religious instruction (including minority institutions), overriding
the objections of those who sought to restrict the domain of religion.** Institutional
pluralism is notably evident in the retention of separate religious family laws for
Hindus, Muslims, Sikhs, and Parsis.# The demands of ardent secularists for a uni-
form civil code to supplant the different religious laws that had governed matters
such as marriage and divorce in colonial India were rejected.

However, the approach remained limited multicultural overall. The right to
freedom of religion is subject to other constitutional rights, including those of
equality and nondiscrimination. State intervention is permitted, not just in the
interests of public order, morality, and health, as common elsewhere, but also for
purposes of social welfare and reform, departing from the colonial state’s stance of
nonintervention in the religious affairs of its subjects. Despite previous promises
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that religious family laws would be protected by specific constitutional provisions,
no guarantees protecting religious laws from state intervention were included
in the Constitution; explicit constitutional guarantees were rejected. The non-
justiciable Directive Principles of State Policy include a provision for a uniform
civil code, however, leaving open the door for legal unification in the future.

A restricted or weak multicultural approach has been defended by scholars
as superior to strong or maximal multiculturalism in offering better protections
for individuals and vulnerable groups within minorities, such as women.* In the
case of the Indian Constitution, the problem was less with the approaches adopted
for the accommodation of diversity than with the normative resources, which
remained deficient for supporting restricted multiculturalism.

THE NORMATIVE DEFICIT OF LIMITED
MULTICULTURALISM IN THE INDIAN CONSTITUTION

The repertoire of secular Indian nationalism did contain materials supporting
limited multiculturalism. Thus, in a departure from the standard liberal
position, groups as well as individuals were recognized as possessing rights and
entitlements.* Speeches frequently emphasized, for instance, that individu-
als and groups should have the freedom to pursue their religions and develop
their languages and cultures. Equality and justice were seen to require religious
and cultural freedoms for all groups, including minorities; justice, it was said,
demanded that no individual or group be subject to compulsion in matters of
religion or language. Although secularism was construed as incompatible with
legislative quotas for religious minorities, it was also seen to require religious and
cultural freedom for all groups, including minorities. In most connotations of
secularism in nationalist discourse,*® the pursuit of religion and the preservation
of language and culture on the part of citizens of all communities were held to
be legitimate goals; their pursuit by citizens in both their individual and associa-
tional capacities was regarded as a corollary of the exclusion of religion from the
political domain.

Nevertheless, for multiple reasons, justifications for multicultural provisions
remained underdeveloped in nationalist opinion, unlike arguments for the inte-
grationist type of group-differentiated provisions. Prominent among these in this
period was the emphasis on individual over group rights.#” Liberal individualist
and developmentalist ideologies gained enormously from their convergence with
nationalist concerns. The emphasis on the individual over the group, and on equal
citizenship rights construed as the same rights for individuals from all groups pro-
vided a means for welding together a people divided by their group membership
into a nation. It also provided the basis for a common national identity in a situa-
tion in which ethnic criteria were divisive. Given its links with national unity, it is
unsurprising that a liberal language was espoused in the Constituent Assembly by
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a wide range of nationalists of diverse ideological moorings, Hindu nationalists as
much as Westernized socialists.

The normative deficit of restricted multiculturalism derived also because spe-
cial provisions for the protection of minority cultures remained undersupported
in nationalist opinion. The move from all groups having rights to pursue their cul-
tures to the differential rights of minorities remained unarticulated in nationalist
opinion. In the case of “backwardness,” the tensions between individual and group
claims were confronted and arguments fashioned for special treatment of histori-
cally disadvantaged groups in terms of nationalist goals. By contrast, it is hard
to find any elaboration in nationalist opinion on how the protection of minority
cultures formed part of their vision of the common good. In particular, unlike in
the case of the Scheduled Castes and Scheduled Tribes, there were no attempts
to go beyond formal symmetrical notions of equality to substantive, contextual
notions that could justify the differential treatment of cultures. There were, for
instance, no arguments along the lines that minorities faced a greater threat to the
integrity of their religion, language, or culture than the majority, whose practices
are inevitably supported by society and the state.** Thus, in the context of the draft-
ing of minority provisions Articles 29 and 30, the cultural rights of minorities were
interpreted largely as negative liberties. The Constitution left open the possibility
of state aid, but this was regarded as a concession rather than a duty of the state,
whose responsibilities were limited to non-interference with the right of minori-
ties to practice their cultures freely.*

The normative deficit in nationalist discourse with regard to the protection of
cultural difference is also observable in the case of other minorities, notably tribal
groups. There was some acknowledgement in nationalist opinion of a distinctive
cultural identity,*® but the need to protect tribal lands was qualified in important
respects. Since a developmentalist perspective dominated discussions, progressive
change in Adivasi cultures in the direction of greater integration with mainstream
society was not ruled out, and protectionist provisions sought to give Adivasi com-
munities greater control over the pace and nature of cultural change. Further, pro-
tectionist policies such as land rights and tribal councils were envisaged mainly for
areas where tribals formed a local majority in a given territory. For areas in which
tribals were a minority, or had successfully assimilated into the local population,
cultural protection was rarely admitted as a goal.

So far I have suggested that in India’s constitutional vision, there was a nor-
mative deficit with regard to the protection of cultural difference and minority
practices, in large part on account of the limits of the liberal and developmentalist
ideas of the time. Because of the recent partition of the country on religious lines,
this was most acute in the case of religious minorities. It was also observable in
the case of minorities defined by caste or tribe, and in relation to different types of
group rights, such as legislative quotas, employment quotas, and rights to cultural
autonomy. A normative deficit existed for group-differentiated rights in the case
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of legislative quotas for ex-Untouchables and tribals as well, but this was easier
to overcome within a liberal nationalist framework. In other words, the accom-
modation of special representation provisions for caste and tribal minorities was
based on reframing these as temporary affirmative action provisions, rather than
as permanent instruments of self-government for culturally distinct groups.” As
such, the Indian Constitution did not mark as radical a departure “from accepted
liberal practices of the time” as scholars have suggested.*

Against my argument so far, however, it might be contended that India’s lin-
guistic federalism is a form of multicultural accommodation. In Will Kymlicka’s
influential schema, based largely on Canadian experience, subnational autonomy
is the paradigm form of multiculturalism. The relationship of multiculturalism to
territorial self-government policies therefore needs greater examination.

FEDERALISM AND MULTICULTURALISM IN INDIA

Indian experience suggests that the relationship of territorial self-government
policies to multiculturalism is complex. Self-government rights can of course
help protect group cultures, insofar as all relevant groups have such rights, but
these are not necessarily instances of group-differentiated rights. During Indian
constitution-making, federal provisions were not seen as an instance of a group-
differentiated right. All units were granted the same rights, and a single citizenship
was instituted.”® Kashmir’s special status (Article 370) was not based on recogni-
tion of its ethnic or religious distinctiveness.’* Even in the case of princely states,
technically sovereign once British rule ceased, proposals for separate constitutions
and different relations with the federation were rejected.’s

It might be argued, however, that policies of self-government based on language
seek to compensate for disadvantages faced by their speakers in relation to the domi-
nant majority language that forms the basis of nation-building. In other words, as
with affirmative action programs, self-government rights can be said to “asymmetri-
cally distribute rights or opportunities on the basis of group membership.*® Such an
interpretation of self-government rights assumes, however, nation-building centered
on a single national language, whereas Indian nationalism emerged in the second half
of the nineteenth century as a coalition of regional nationalisms and was envisaged
as multilingual ” A “sense of region and nation emerged together, through parallel
self-definitions,” and so being Bengali-, Marathi-, or Tamil-speaking was regarded
as congruent with, and reinforcing, a common Indian identity.® The Congress Party
recognized language-based units in its internal organization from the early twentieth
century onwards (and particularly after 1920), advocating linguistic states as a more
rational basis of provincial organization than the British administrative boundaries.»
Thus, although during constitution-making there were pressures for the adoption of
Hindi as a national language from Hindu nationalists and others, these were opposed
from within the dominant Congress party by non-Hindi speakers.
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Ultimately a compromise formula was adopted. Hindi in the Devanagari
script was designated as an official language, to be used for “inter-provincial
communication”® English would also continue as an official link language,
initially for fifteen years, extended since. Fourteen regional languages (now
twenty-two) were also listed in the Constitution as national languages entitled to
state support, and to be used in public service examinations. Furthermore, while
adopting a federal framework, constitution-makers declined, despite pressures
from linguistic nationalists to do so, to specify the basis for defining subnational
units, i.e. whether this would be on linguistic lines. Although the many proponents
of linguistic provinces in the Constituent Assembly pressed their case, they “did
not consider themselves separatists,”® in contrast to the level of conflict between
centralizers / federalists and provincialists / states’ rights advocates in Canada and
the United States.®> The delineation of subnational units in India from the 1950s
occurred as a result of a political process involving contentious mobilization,
and was a “symmetrical reform, recognizing minority languages, but [only] on a
symmetrical basis”®

Finally, as self-government rights facilitate nation-building at sub-state levels,
in India, as in the United States and other countries, they have in practice con-
flicted with the rights of minorities of religion, caste, tribe, or language. During
constitution-making, the protection of minorities was often cited against the rights
of states, and in favor of strengthening the central government.® This concern has
been borne out subsequently in the many instances of collusion by state govern-
ment and the police agencies they control in violence against religious minori-
ties.”® Most Indian state governments have passed laws against beef-eating and
religious conversion that discriminate against religious minorities.

Indian experience thus suggests that while territorial self-government policies
are instances of group rights, these do not necessarily constitute group-differenti-
ated rights, as all groups may have the same rights. Nor are they strictly speaking
minority rights, since the relevant territorial units are often dominated by reli-
gious, caste and language groups that form majorities.

NEW CONJUNCTURES, OLD CONSTRAINTS

Since the promulgation of the Indian Constitution in 1950, group-differentiated
rights have expanded in several areas. Employment and education quotas have
expanded since the 1990s to include large new groups of mainly intermediate
lower castes (the so-called Other Backward Classes, or OBCs). Stronger multi-
cultural policies were instituted for Muslims in 1986, when the Indian Parliament
passed a law that exempted the Muslim community from provisions of a com-
mon criminal code in the area of family law. On the other hand, the rise of Hindu
nationalism since the 1990s has been accompanied by growing discrimination and
violence against minorities, particularly Muslims, which has intensified since the
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election of a Hindu Right government in 2014.°¢ Many factors have contributed to
the complementary expansion of group-differentiated rights and of Hindu nation-
alism since the 1980s. In India, as elsewhere, majoritarian nationalism appears to
be a reaction to multicultural and affirmative action policies, and a popular revolt
against a liberalism seen as elitist.*”

The paradigm shift in constitution-making from consociationalism to affirma-
tive action remains influential. Its long term, systemic effects can be observed in
the fact that all substantial extensions of quotas have been to groups designated
as “backward,” and in the shape of group rights claims, where “backward” has
become the inclusive term to denote a group’s eligibility for special treatment, just
as “minority” was in the late colonial period. Based on findings of Muslim socio-
economic deprivation, the 2004-14 Indian government sought to extend affirma-
tive action to Muslims in a limited form.*® Muslim parties and leaders have pressed
for the inclusion of Muslims in the list of Scheduled Castes (currently Muslims are
included in state lists of OBCs and STs, but not SCs),* on grounds of economic
and educational “backwardness,” invoking constitutional values of nondiscrimina-
tion and religion-neutrality of state policy.

The normative deficit of group-differentiated rights has remained and has
been accentuated in some respects. In the case of cultural protection, for instance,
although communitarian conceptions of secularism were advanced during the
Shah Bano debate regarding the independence of Muslim personal law, policy-
makers failed to justify special treatment in terms of nondomination or group
oppression.” Why Muslims ought to have greater freedom from state intervention
than the Hindu majority, whose religious laws were subjected to state reform
in the 1950s, remained unarticulated. During the expansion of educational and
employment quotas to include intermediate castes since the 1990s, policy-makers
neither elaborated justifications for these in terms of the common good, nor
imposed institutional limits that would render them consistent with nondiscrimi-
nation and equality of opportunity. How benefits for lower castes would enable
a more equal or just society for all, for instance, was not elaborated. As such,
the expansion of quotas underpinned by the new discourse of social justice has
remained vulnerable to criticisms that these are sectional benefits to court elector-
ally powerful constituencies at the expense of the national good. The attempts by
the Congress-led United Progressive Alliance government (2004-14) to include
religious minorities within the ambit of affirmative action have been executive-
led and ad hoc. These attempts have been unaccompanied by actions that could
build a broader consensus, or the elaboration of reasons for affirmative action for
religious minorities in terms of the common good.

As scholars have argued, differential treatment of minority personal law in
India can be justified on several different grounds: on the basis of equal respect
for all individuals, as minority religions are disadvantaged in relation to the
majority religion; on the basis that imposition of reforms on subordinated groups



142 MULTICULTURALISM IN THE “NEW~ COMMONWEALTH

compounds injustices; and because minorities are under-represented in state insti-
tutions, and so disadvantaged with respect to collective self-determination in reli-
gious matters, unlike Hindus. Similarly, quotas for disadvantaged caste or religious
minorities in education and employment can be justified as a universal benefit
from the standpoint of democratic citizenship, since they offer individuals from
different social backgrounds the opportunity to interact in ways that makes them
better citizens,” or better equipped to live together on terms of equality.”*

There have, however, been few attempts by policy-makers to construct a robust,
normative ideological basis for such policies in terms of the common good, as uni-
versal benefits that serve the national interest. The dominant narratives of national
unity and national identity in India continue in a sense to be imprisoned in the
Partition era, with successful examples of the recognition of group rights since
then (e.g., the decline in demands to secede after the accommodation of linguistic
claims through subnational territorial autonomy) having little impact on official
discourse and popular understandings. Policy evolution and political change in
India continues to be shaped by the resolutions arrived at, and those left unfinished,
at its founding moment. In terms of policy, religious freedoms of minorities have
been truncated by the enactment of laws against cow slaughter and conversions in
most states. In politics, the continuing normative deficit of group-differentiated
rights has meant that state assistance for particular groups is perceived as an ille-
gitimate concession detracting from the national good and motivated solely by
electoral considerations, rather than a matter of justice. Unsurprisingly, the Hindu
Right, with its rhetoric of putting the national interest first, and criticism of minor-
ity appeasement—that special provisions for minorities are a form of group par-
tiality, unjust favoritism with little principled basis—has benefitted.

Hindu nationalism in India, like majoritarian nationalisms elsewhere, reflects a
“minority complex,” a sense that the majority religion is not getting its due share
of recognition and resources from the state. Following V. D. Savarkar’s influential
Hindutva (1923), Hindu nationalists locate Indian identity in Hindu civilization
(sanskriti), defining a Hindu as a person who regards India as their father-land as
well as holy-land. This definition includes members of Indic religions—Buddhists,
Jains, Sikhs—but excludes Muslims and Christians. The duty of Hindu nationalists
is to restore the lost “grandeur of Hindu culture and their supremacy over a land
that had been invaded by foreigners” (Muslim and Christian invaders) through
fashioning a more muscular, disciplined, and masculine Hindu identity.”® During
the movement for Indian independence and constitution-making, Hindu nation-
alism was overtaken and, to an extent, subsumed within the Congress-led secu-
lar nationalism, held in check by leaders such as Gandhi and Nehru.”” However,
Hindu nationalism has remained a powerful undertow throughout India’s political
history, with the educational and social work at the grassroots level carried out
by the RSS and its affiliates. It achieved its electoral breakthrough on the national
stage in the 1990s, with the decline of the Congress Party creating the space for
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the rise of the Bharatiya Janata Party. The BJP has consistently opposed multi-
cultural policies such as religious family laws and special status for Kashmir, and
in support of normative Hindu food habits and attitudes to religion, has enacted
or strengthened laws against cow slaughter and conversions. The BJP’s rise and
periods in power have been accompanied by an increase in incidents of violence,
intimidation, harassment, and hate speech against religious minorities, notably
Muslims, as well as political dissidents. Since the election of a BJP majority gov-
ernment in 2014, instances of violence and lynching of Muslims by Hindu mobs
have increased.

The BJP government since 2014 has resisted calls for strong condemnation of
anti-Muslim violence, retained and elevated ministers who have made hate speeches
against Muslims, and appeared to support the cultural domination of minorities,
demoting public holidays associated with minorities such as Christmas and Easter
and official Eid celebrations. In the routine violations of the basic human rights
of religious minorities and dissidents, and growing authoritarianism, India looks
less like a democratic exception, and more like its neighbors Pakistan, Sri Lanka,
Myanmar, and many other countries in Asia and Africa.

CONCLUSIONS

In the emerging literature on comparative multiculturalism, India is often regarded
as an exceptional case.”® The Indian Constitution of 1950 recognizes the rights of
religious and linguistic minorities, and indigenous groups and castes. Predating
policies of multiculturalism in Western democracies by several decades, the consti-
tutional entrenchment of group rights in India derived from colonial and nation-
alist legacies, both informed by longer historical, political and social practices of
dealing with difference.”

Multicultural provisions in India encounter similar challenges to those that
have hindered their adoption in other Asian states.*® At independence, in India,
as in other countries of the British Commonwealth, minorities were seen as “ille-
gitimately privileged” by the colonial state, and there was a desire “to roll back the
privileges accorded to minorities under colonialism.® Relative to the late colo-
nial state, the Indian Constitution marked a cutback in multicultural provisions.
Historical association with Western imperialism continues to pose a challenge to
defenders of minority rights in India and other postcolonial countries. Moreover,
the influence at constitution-making of a mid-twentieth-century developmentalist
ideology meant that in India, as elsewhere,* the nationalist hope was that religious,
caste, linguistic, and other ethnic conflicts would fade away once modernization,
arrested under colonial rule, got underway. From a nationalist developmentalist
standpoint, exemplified by Nehru, ethnic claims were regarded as reminders of
Indias “backwardness,” out of step with the times, and distractions from the real
problems, which were economic.®
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Although liberal ideas in the Indian Constituent Assembly were more accom-
modating of group-differentiated rights than their Western counterparts,* a nor-
mative deficit remained with regards to minority rights.** Group-differentiated
rights were accommodated predominantly as temporary affirmative action provi-
sions for the uplift of “backward” sections, a means toward the ideal of ethnic-
ity-blind citizenship.* In India, as elsewhere, liberal opposition to differentiated
citizenship was conjoined with nationalist concerns about the divisiveness of spe-
cial treatment in ways that constrained the normative-ideational space for group-
differentiated rights. An “acceptance of the existing cultural plurality” was not
accompanied by “a positive evaluation of diversity that provided the rationale for
the multicultural framework”®

As in other countries of Asia and Africa,® in India, too, group rights predate the
institution of a liberal-democratic framework of equal individual rights Although
liberal ideas have been more prevalent and influential in India than is commonly
believed,® their proponents there have rarely expanded on the need for constraints
on state power for the sake of personal freedoms. The enforcement of rule of law
and protections for individual freedoms remains weak, whereas communitarian
ways of thinking have been more powerful. In India, as in other states of Asia and
Africa affected by geopolitical insecurity, minorities have been seen as a threat to
the security of the state, “a potential ‘fifth-column;, prone to collaboration with a
neighbouring enemy.*® Since the partition of India to create Pakistan, Muslims
in particular have been accused of divided loyalties, exacerbated by continuing
India-Pakistan tensions and the conflict over Kashmir. With the growing violence,
hate-speech, and discrimination against Muslims that has accompanied the ascen-
dancy of Hindu nationalism, India is similar to other countries in Asia and Africa
where ethnic majoritarianism prevails, unconstrained by rule of law.

Even though the Indian experience has many features in common with those of
other states in Asia and Africa, it remains conceptually significant, bringing to the
fore important features of multiculturalism often neglected in Western debates.
For example, Indian Constituent Assembly debates highlight a close affinity—
often overlooked in the West—between liberal concerns of equal citizenship and
nationalist concerns of political unity and social cohesion. Liberal opposition to
group-differentiated rights has been underpinned by nationalist considerations to
a much greater extent than contemporary defenders of liberalism acknowledge.”
This is not, however, to suggest that liberal values are inextricably embedded
within a unitary homogenizing nation-state, and so necessarily opposed to group-
differentiated rights, as postcolonial theorists have tended to suggest.** In Indian
policy debates, considerations of secularism, equal citizenship, and equality of
opportunity have been construed, often appropriately, as consistent with group-
based rights, as I have detailed elsewhere.” It is, however, to suggest that owing to
overly narrow understandings of the requirements of national unity, the resources
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that liberal-democratic principles offer for the justification of group rights remains
to be elaborated by policy makers in India and elsewhere.

The Indian case also highlights the need to make a distinction between multi-
cultural rights in general, and minority rights, between group rights, on the one
hand, and group-differentiated rights, on the other. Multicultural policies enhance
the autonomy of majority as well as minority groups; minority rights or policies
for the protection of cultural difference are a subset of multicultural rights. This
distinction remains underdeveloped in contemporary theories of multicultural-
ism. In Kymlicka’s framework, for instance, the paradigmatic form of multicul-
tural right is territorial self-government for national minorities. Subnational
autonomy, however, can apply to majority groups (e.g., the English in the United
Kingdom), as well as minorities (e.g., the Scottish and Welsh in the UK). India’s
multinational federalism that recognizes the claims of self-government of several
linguistic and tribal groups is an example of a multicultural policy that is not a
group-differentiated right, and has weakened protections for religious, caste, and
linguistic minorities. This could be a sequencing issue;** scholars have suggested
that basic individual rights need to be entrenched before group rights are recog-
nized. However, majoritarian multiculturalism in India and elsewhere also sug-
gests that arguments for cultural protection need to be supplemented with those
for the protection of cultural difference and minority practices.

Lastly, Indian debates highlight a complex fact: liberal frames are insufficient,
but also remain necessary for the elaboration and evaluation of multiculturalism.
On the one hand, a framework for multiculturalism in Asia and Africa needs to
recover resources from a range of traditions—socialist, radical democratic, repub-
lican, and religious—for the justification of group rights. For example, Indian
arguments for group rights have invoked considerations of national unity and
development, communitarian conceptions of secularism, democratic values of
equality and of status and dignity for the disadvantaged. On the other hand, for
group rights to be more multicultural in terms of recognizing minority rights,
these need to be more liberal in terms of respecting individual freedoms. In India,
as elsewhere, most minority demands pertain to the lack of enforcement in the
case of minorities of universal protections offered by liberal states to all citizens—
physical security and freedom from arbitrary arrest and detention, freedom of
religion, nondiscrimination and equal opportunity in employment. Indian experi-
ence reminds us that standard liberal freedoms remain important and unrealized
for religious, political, and sexual minorities.
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